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fas  Date    30-07-2021  tli<^ict7{ict^7^idi{^i`g l)ate of Issue  10 09 2021

3TTIr  (3Tife)  gTtluTffa
Passed  by ShriAkhilesh  Kumar,  Commissioner (Appeals)

Arising  out  of  Order-in-Origlnal  No.SUPDT/MEH/R-1/ST/06-2020-21  fas:  29.07.2020  issued
by Superintendent of CGST& Central  Excise,  Mehsana  Division,  Gandhinagar Commissionerate

3iilencnciict7iiiti  ng  qtTTName  & Address of the Appellant / Rcspcr:dent

M/s Vikas Enterprise
26, Prem Nagar Society,
Radhanpur Road, Mehsana

3Tfenffit©triffit©3Tife3¥giv3TTanrm3€Twh:¥:=¥:EH3rfuSrfutienftofaitrfuTTTT
Any person  aggrieved  by this  Order-ln-Appeal  may file  an  appeal  or reviston  application,  as the

e  may  be  against  such  orcler,  to the  appropriate  authority  in the following  way  .

vision a|)plication to Government of India  :

_rm¥H=;:9=3¥J*:::ftrm#:fl:TngFiREiTrma¥fin¥
ffi rfu, fiwh, rfu . iioooi tft tft inlii±ui€\! I

A  revision  application  lies to the  Under Secretary,  to the  Govt.  of India,  Revision Application  Unit
istry  of  Finance,  Department  of  Revenue,  4'h  Floor,  Jeevan  Deep  Building,  Parliament  Street,  New

110  001  under  S;ection  35EE  of the  CEA  1944  in  respect  of the  following  case,  governed  by first
viso  to  sub-section  (1 )  of Section-35  ibid

tilt:iiicici;\6iii        a        I+lticifi\nq ar       3]iH       5TRETjF       en

ln  case  of any  loss  of goods where  the  loss occur in  transit from  a factory to  a warehouse  or to
ther  factory  or  from  one  warehouse  to  another  dur.ing  the  course  of  processing  of the  goods  in  a
ehouse or in  storage whether in a factory or in a warehouse.
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The  appeal  to  the  Appellate  Tribunal  shaH  be  filed   in  quadruplicate   in  form   EA-3  as

prescribed    under    Rule    6    of    Central    Excise(Appeal)    Rules,    2001     and    shaH    be
accompan.led  against (one which  at least should  be accompanied  by a fee of Rs.1,000/I,
Rs 5,000/-and  Rs.10,000/-where  amount  of duty /  penalty / demand  / refund  is  upto  5
Lac,  5  Lac to  50  Lac and  above  50  Lac  respectively  in the form  of crossed  bank draft  in
favour  of  Asstt.  Registar  of  a  branch  of  any  nominate  publ.ic  sector  bank  of  the  place
where  the  bench  of  any  nominate  public  sector  bank  of the  place  where  the  bench  of
the Tribunal  is  situated.

3i:tap           t6            fai{            tfliTan}TFTFT*tRTi=T
;;[ieri  a  fck  qeITffafa3TffiiTq- iqTqTftytFTUT5ttiiri"fflffliir` LinQz]  Eb  dagr  .frfa5fin  T€t

qRxp3TrfeThagiv

gr 3Tflia ar in HitFTwl v; 3TTaiTfa5qTFTR I

ln  case  of the  order  covers  a  number  of order-in-Or'ig.Inal,  fee for each  0.I.0   should  be
paid   in   the   aforesaid   manner   not  withstanding   the  fact  that  the   one   appeal  to  the
Appellant  Tribunal  or  the  one  application  to  the  Central  Govt   As  the  case  may  be,  is
filled  to  avoid  scriptoria work  if excising  Rs   1  lacs fee  of Rs.100/-for each.

•..:........::...,.:........,i,.,.`,I.i..i.,.......,,:......:!i,,..:.......:..:..,.,.....:...,,.:...,::,.....:,......,.`.....`i,:....!`,
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One copy of application  or 0.I.0.  as the case may be,  and the order of the adjournment
authority shaH   a  court fee  stamp  of Rs.6.50  paise as prescribed  under scheduled-I  item
of the court fee Act,1975 as amended. ..

edndfjm qft 3inPr caTT3TTasffiiaFTUTrfuirth ¥iff7,  tEN iFTRE
fin,  1982 fifRE I

ir qaarm5R3TRE fflfflrfeTan (t5Talfan)
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Attention  in  invited to the  rules covering these and other related  matter contended  in the
Customs,  Excise  &  Service Tax Appellate Tribunal  (Procedure)  Rules,  1982.

th    gr,     tEN     RTTFT    gr    TqrfuTEFi3Trm     fflTqTftwuTG|FE),5    tha3Twh    S
FFTafiEfiaizTm(Demand)      {{q`;5(penalty)      anio%qJdJTran3Tfatnd% I FTTf*,       3TfflqfflHtgivio
Zrd€rm8 I(Section    35  F  of  the  Central  Excise  Act,  1944,  Sectlon  83  &  Section  86  of the  Flnance  Act,

1994)

aiFazt3EqTaQjEq53ttTaqTrfu3Tat,Q~"apazqanin"(i>utyDemanded)-

(i)        (seen.Onjds iiDfaeechftan;
(ii)

(iii)       aa?taeEiaq3fta5fan 6 aiFEatrdlt.

0   qF]givqT 'afaa3Ttha' givTiaqgivHT@pra+, 3rdtFT' €TRFaffiTj~TJanfanTrat.

For  an  appeal  to  be  filed  before  the  CESTAT,100/o  of the  Duty  &  Penalty  conf.irmed  by
the  Appellate  Commissioner  would   have  to  be  pre-deposited,   provided  that  the  pre-
deposit amount shall  not exceed  Rs  10  Crores   lt may be  noted  that the  pre-deposit ls  a
mandatory  condition  for  fil.ing   appeal  before  CESTAT    (Section  35  C  (2A)  and  35  F  of  the
Central  Excise  Act,1944,  Section  83  &  Section  86 of the  Finance  Act,1994)

Under Central  Excise and  Service Tax,  "Duty demanded" shaH include:
(iv)         amountdetermined  undersection  11.D;
(v)         amount of erroneous cenvat credittakem
(vl)        amount payable  under Rule 6 of the cenvat credit Rules

3rfeQT  S  qfa  37flfl  qrf`nifi`FT  *  FTgr  alf  QjE5  Or2]tIT  QjEff  "  FT  farfu  a  al  rfu  f2FT  TTu  Qjff  *

3ttT 6TF-aitTH Fug farfu a FT apg aT  i0% graTa tR rfu en ut  tl/a FT tr{

ln view of above,  an  appeal against th'is order shaw lie  before the Tribunal on  payment of
%  of the  duty  demanded  where  duty  or  duty  and  penalty  are  in  dispute,  or  penalty,  where
|ratryTrroanoneisindispute."
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Taxable   Value    (as Service
_5_BT_

per  form  26AS)  (in Tax    (in (in   Rs.)
Rs.) Rs.)

to 2800381 392053 14002Apr„-2017
Junel2017

®

.3      The   show   cause   notice   vide   F.No.    CGST/R-1/MEH/SCN/VIKAS/18-19

ated    17.01.2020    issued    to   the   appellant   has    been    adjudicated    by   the

d].udicating  authority  vide  the  impugrred  order  as  per  detaHs  given  below:

(i)      He   confirmed   the   demand   of   Service   tax    amounting    to    Rs.
4,20,057/-   on   account   of   short/non    payment   of   service   tax
during  the  period  April,  2017  to  June,  2017.

(ii)    He   ordered   to   recover   interest   as   applicable   rate_due   I)n   the
amount  as   confirmed   above,   under   Section   75   of   the   Finance
Act,1994 as amended.

(iii)   Penalty  of  Rs.  4,20,057/-  was  imposed  under  Section  78  of  th,e.
Finance  Act,   1994,   on   account  of  the  demands  proposed  at  (I)
above.

(iv)   Penalty  of  Rs.  10,000/-was  imposed  under  Section  77  (_2)_  of.tpe
Finance  Act,   1994  readwith  Section   142  and  Section   174  of  the
CGST Act,  2017  in  as  much  as they  failed  to  correctly  self-assess
the due  service tax  in  their ST-3  returns.

Being  aggrieved  with  the  impugned  order,  the  appellant  preferred  this

ppeal  on  the  grounds  reproduced  ln  following  paragraphs.

(i).       The     appellant     is     manpower     service     contractor     and     providing

manpower   service   to   varlous   government   organizations   and   body

corporate   etc.   They   have   paid   service   tax   and   filed   returns   after

getting   registration   with   t:he   department.   During   the   period   under

show   cause   notice,   they   have   not   carried   out   business   for   the

services  rendered  but  received  the  amounts  from  the  Stat:e  Bank  of

India.

(ii).      As  regards  the  services  provided  to  State  Bank  of  India,  the  Service

Tax  on   service  value   has   been   paid   by   State   Bank  of  India   under

Reverse   Charge   Mechanism.   The   State   Bank   of   India   has   Issued

letter  to   the   appellant   which   shows   that   service   ls   covered   under

RCM  and  service  tax  has  been  deposited  by  t:hem.

(iii).     In  terms  of  the  Notification  No.   30/2012-ST,  the  service  provided   ln

respect  of  manpower  supply  service  for  any   purpose   whether  it   i5

for   cleaning    service    or    maintenance    service,    would    be    covered

under  the   said   notification   and   accordingly,   they   are   not   liable   to

charge  any  amount  as   Service  Tax  from   the   service   recipient  and

entire   tax   is   required   to   be   paid   by   the   service   recipient   under

Reverse  Charge  Mechanism.

Page  5  of 10
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regards   the    penalties    imposed,    penalty    would

there  is  an   intention  to  evade  the  tax.  There

he  appellant  to  evade  the  tax  rather  all  tax  has

overnment   account.   The   appellanl   has   act   on

tried   to   comply   with    provis.Ions   of   the    act.

of  Hon'ble  Supreme  Court  ln  t:he  Hindustan

Orissa   1978   ELT  (J159)   that  "penalty   would   not

osed     unless    the    party    obligecl    either    acted

be    iniposable

is   no   intention

been  deposlted

bonafide   belief

Relying    on    the

Steel  Vs.  State

be   ordinarily   be

deliberately     in

ance  of  law  or  was  guilty  of  conduct  contumacious  or  dishonest

cted  inconsious    disregards  of  Its  obligation."

appellant    was    granted    opportunity    for    personal    hearing    on

video    conferencing.     Shri    Arpan    Yagnik,     Chartered

appeared   for   personal   hearing   as   authorised   representative   of

t.  He  re-iterated  the  submiss.Ions  made  in  Appeal  Memorandum.

er,   the   appellant   has   also   submitted   an   additional   submission

ter  dated  24.06.2021,  which  ls~reproduced  below:

department  has  collected  tax  from  the  State  Bank  of  India  and

me  has  been  confirmed  by  the  SBI  through  its  letter.   Hence,  the

artment   can    not   classified   same   transaction    .in   two   different

egory  and  demand  tax  from  both  the  party  I.e.   service  recipient

provider.

services  are  in  nature  of  manpower  service  and  coverecl  under

erse  charge  mechanism.  The  department  on  t:hat  basis  collected

from     service      recip.lent      now,      changing      classification      and

manding  tax  again  which  ls  totally  Incorrect.   Further,  t:he  learned

udication   officer   relied   on   order   of   Commissioner   and   without

ting  fact  that  durlng  the  course  of  show  cause   notice,   the

has  submitted   invoices  which   mentioned   that  the  service

payable  by  service  recipient.

ve   carefully   gone   through   the   facts   of   the   case   available   on

unds   of   appeal   in   the   Appeal    Memorandum,   oral   submissions

e  appellant  at  the  time  of  heanng  and  the  additional  submission

heir  letter dated  24.06.2021.

oing    through    the    impugned    order,    it    is   observed    that   the

was     issued     a     show     cause     notice     dated     10.04.2018     (as

n   para-2.1   above)   alleglng   short/non   payment  of  service  tax

Page  6 of  10
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ourt  has  also   held   in   the  case  of  Mysore   Metal   Industries   [1988

9  (SC)]  that  the  burden  is  on  the  party  who  claims  exemption,  to

cts  that  entitled  him  to  exemption.

find   that   the   appellant   has   not   produced    any   supporting

y  evidences  either  before  the  adjudicating  authority  or  during

proceeding   to   substantiate   their  contention   that   the   Service
has  been  discharged  by  the  client  i.e.  SBI.

ew    of   the   above   discussion,    I    do    not   find    any    merit   in    t:he

f  the  appellant  against  the  demand  of  Service  Tax  amounting  t:o

7/-   conflrmed   by   the   ad]udicating   authority   vide   the   Impugned

he  same  is   liable  to   be   recovered   from   the  appellant  alongwith

able    thereon    under    Section    75    of    the    Finance    Act,     1994.

I  do  not  find  any  reason  to  Intervene  in  the  impugned  order  to

gards  the  penalty  of  Rs.   10,000/-imposed  under  Section  77  (2)
ce  Act,   1944,   it   is  observed   that   in   terms  of  the   provisions  of

(1)   of  the   Finance   Act,    1994,   "Every  person   //ab/e   fo   pay   the
hall  himself  assess  the  tax  due  on  the  services  provided   by   him  and

to  the  Superintendent  of  Central  Exclse,  a  return  ln  such  form  and  in

and  at  such  frequency  and  with  such  late  fee  not  exceeding  twenty

ees,   for   delayed   fLJrnishing   of   return,   as   may   be   prescribed."    and

2)  of  the  said  act  also  provides  that  ``Any person,   who  c`onfraver7es`

ovisions  of  this  Chapter  or  any  rules  made  there  under  for  which  no

arately  provided  in  this  Chapter,  chall  be  llable  to  a  penalty  which  may

n  thousanc/  rupees."  Accordingly,   ln   the   present  case,   I   find   that

of Rs.   10,000/-imposed  on  the  appellant  under  Section  77  (2)  of

gally  correct,   in  as  much  as  the  appellant  failed  to  correctly  self

ue  service  tax   in  their  ST-3   Returns  and   hence,   the   impugned

eld  to that extent.

gards  the  penalty  Imposed  by  the  ad]udicating  authority  in  t:erms
s  of  Section   78  of  the  Finance  Act,   1994,   it  is  observed  that

periodical  demand  the  penalty   under  Section   78  of  the   Finance

s    not    imposable.    Accordingly,    I    find    t:hat    the    penalty    of    Rs.

mposed  on  the  appellant  in  the  present  case  under  Section  78  of

Act,   1994  is  not  tenable.

ver,   I   find   that  as   per  the   provision   of  SECTION   76   (1)   of  the

+994,  "Where  service  tax  ha~s  not  been   levied  or  paid,  or  has

evied   or  short-paid,   or  erroneously   refunded,   for   any   reason,

Page 8 of 10



V2(ST)48/GNR/2020-21

GAPpl/COM/STP/491/2020

ther   than   the   reason   of   fraud   or   collusion   or   willful    mis-statement   or

uppression  of facts  or  contravention  of any  of the  provisions  of  this  Chapter

r of the  rules  made  there  under witri.the  intent to  evade  payment  of service

ax,  the  person  who  has  been  served  notice  under  sub-section  (1)  of section

3  shall,  in  addition  to  the  service  tax  and  interest  specified  in  the  notice,  be

lso   liable  to   pay   a   penalty   not  exceeding   ten   per  cent.   of  the  amount  of

uch   serv/ce   fax".   Accordingly,   I   find   that   the   appellant   is   liable   to   the

enalty  in  terms  of the  Section  76  of the  Finance  Act,  1994.

In  view  of the  above  discussion,  I  pass  the  following  order:

(1)       As   regards   the   demand   confirmed   of   Service   Tax   amounting   to

Rs.   4,20,057/-   and   ordered   to   be   recovered   alongwith   interest  at

the  applicable  rate  under  Section   75  of  the   Finance  Act,   1994,  the

impugned  order  is  upheld.

(2)       In  respect  of  penalty  imposed  of  Rs.   10,000/-under  Section  77  (2)

of the  Finance  Act,1994  also: t:he  impugned  order  is  upheld.

(3)       I  set  aside  the  penalty  of  Rs.  4,20,057/-   imposed  on  the  appellant

vide  t:he  impugned  order  under  Section  78  of the  Finance  Act,   1994.

However,   I   impose   the   penalty   of   Rs.   42,000/-   on   the   appellant

under    t:he    provisions    of    Section    76    of   the    Finance    Act,     1994.

Accordingly,  the  impugned  order  is  modified  to  that  extent.

The  appeal  filed  by  the  appellant  stands  disposed

Attested-I.'
(M.P.Sisodi7aT~

Superintendent  (Appeals)
Central  Excise,  Ahmedabad

By  Regd.  Post A.  D

M/s.  Vikas  Enterprise,
26,  Prem  Nagar  Society,
Radhanpur  Road,  Mehsana-384002
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(Akhilesh  Kumor)
Commissioner (Appeals)

Date:      30th]uly,   2021
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