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Passed by ShriAkhilesh Kumar, Commissioner {Appeals)

Arising out of Order-in-Original No.SUPDT/MEH/R-1/5T/06-2020-21 fe=t®: 29.07.2020 issued
by Superintendent of CGST& Central Excise, Mehsana Division, Gandhinagar Commissionerate
asfempatEI=TH Td YaiName & Address of the Appellant / Respondent
M/s Vikas Enterprise
26, Prem Nagar Society,
. Radhanpur Road, Mehsana
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
e may be against such order, to the appropriate authority in the following way :

vision application to Government of India :
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A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
istry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
thi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

prviso to sub-section (1) of Section-35 ibid :

(i
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
ar;;ther factory or from one warehouse to another during the course of processing of the goods in a
w

ehouse or in storage whether in a factory or in a warehouse.
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(A) In cage of rebate of duty of excise on goods exported to any country or territory outside
india bf on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.

@  uf yfewrpramiee fAMRa S 9 (9 ar e 1) PafafranmaErde |

(B) In cape of goods exported outside india export to Nepal or Bhutan, without payment of

duty.

sifyrdareTaie Yod B yrad @ fay ssgdifseH £ gdalk tRondysige U wdfRm @
yerfigpanydd, ofid & gRIGING &1 W W AT argifacaafafam (4.2) 1998 °RT 109 FRIAGTADY 1T Bl

(c) Crer{lt of any duty allowed to be utilized towards payment of excise duty on final

prod

cts under the provisions of this Act or the Rules made there under and such order

is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of th

b Finance (No.2) Act, 1998.
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above application shall be made in duplicate in Form No. EA-8 as specified under
. © of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
hrder sought to be appealed against is communicated and shall be accompanied by
copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
¢ of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
FE of CEA, 1944, under Major Head of Account.
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The

revision application shall be accompanied by a fee of Rs.200/- where the amount

invglved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
thap Rupees One Lac.

i e, FEYE ITET Yo TARTETERICd TR & sfcierdier—
Appeal to [Custom, Excise, & Service Tax Appellate Tribunal.

(1) G RISIEIER FohatfAas, 1944 B GRT 3591/ 35§ @ dicifa—-

Unbier Section 35B/ 35E of CEA, 1944 an appeal lies 1o -
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(a) To|t

he west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

2™ 00r,BahumaliBhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
otHer than as mentioned in para-2(i) (a) above.
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» | The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1 ,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) B T Nl o C CIER E ML GRS (R GRS G2 ferq Bk R URIBSIENCRER]
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 Jacs fee of Rs.100/- for each.

(4) | =rarem seemaifET 1070 BeEERd A a1 @ simlafeiRatey SRS Ul
weamy  aenRefaforammieET 3 amuiagee @ U Uk wes0  UHETRTIET
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
. of the court fee Act, 1975 as amended. ~
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(7y| @ g, HE gWEA  gom R PIGER LI E grfie({Ree),® gl &

AR e A T(Demand)  TIE3(Penalty) B 0%UTAFTHTTIIN AR | Brelrian, FRGTAIFATLO
FUEEAUE |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

“ar3c "-C"QFFW3W, QTFRAEIEIT e AT (Duty Demandgd)-
(i) (Section) @3 11D Fasaauniauidy; _
(i)  FrmeEREdcRER,
[ i) divnReRRERsR 6 Faaead.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(iv)  amount determined under Section 11-D;

(v) amount of erroneous Cenvat Credit taken; ‘

(vi) amount payable under Rule 6 of the Cenvat Credit Rules.
Waﬁ%r%uﬁ%uﬁmm%waaﬁgﬁﬁawQ;aﬁmmﬁmﬁ'as‘ra‘rﬁwmmaﬁﬁas
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in view of above, an appeal against this order shall lie before the Tribunal on payment of ‘
% of the duty demanded where duty or duty and penalty are in dispute, or penaity, where
;nﬁﬁﬂa?mne‘_ is in dispute.”
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ORDER-IN-APPEAL

s order arises out of an appeal filed by M/s. Vikas Enterprise, 26,
Road, Mehsana-384002

to as ‘appeilant’} against Order in Original No. SUPDT/MEH/R-
2020-21 dated 29.07.2020 ‘the

Society, Radhanpur (hereinafter

(hereinafter referred to as

i order’) passed by the Superintendent, CGST & Central Excise,

Division-Mehsana, Commissiongrate-Gandhinagar (hereinafter

ko as ‘the adjudicating authority’).

ts of the case, in brief, are that the appellant is engaged in

| taxable services under the category of “Housekeeping/Cleaning

and Manpower Recruitment or Supply Agency’s Services” and

bervice Tax Registration Number BAUPR4512DSD001.

 appellant had been issued a show cause notice demanding amount

e Tax short paid/not paid, as detailed in table below.

sr. s

No.

Amount of
Service  Tax
short paid/not
paid (Rs.} |

N No.& Date Issued Dy "b’é'rib“a"'"

D4
20
10

ADG, DGGI, AZU, 2,70,64,386/-

Ahmedabad

LCEI/AZU/36-23/
18-19 dated
.04.2018

July, 2012 to
March, 2017

Th
Commisy
AHM-EX(

b said show cause notice has aiso been adjudicated by the Principal
ioner, Central GST & Central Excise, Gandhinagar vide OIO No.
'US-003-COM-002-19-20 dated 17.05.2019 whereby he confirmed

the demand of Service Tax and also imposed penalty accordingly.

2.2

services

As

appellant
their bug
as recei
appeliant
from the

regards the details called for by the department in respect of
provided by them for the period from April, 2017 to June, 2017, the
vide their letter dated 26.12.2019 submitted that they have closed
iness in F.Y. 2016-17 only. Further, as regards the amount shown
bed under the head ‘Contract Income’ in the Form 26AS, the
submitted that they have received only their outstanding amounts

r client (SBI) for the services provided to them in previous financial

years. Accordingly, the appellant was issuea a show cause notice vide F.No.

CGST/R-
of Rs. 4,

below:

L/ MEH/SCN/VIKAS/18-19 dated 17.01.2020 demanding an amount
20,057/- towards the Service Tax short paid/not paid, as detailed
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Period Taxable Value (as | Service | SBC KKC Total Service
per farm 26AS) (in | Tax (in | (in Rs.) | (in short paid/not
Rs.) Rs.) Rs.) {in Rs.)
April-2017 to 2800381 | 392053 14002 | 14002 420057
June-2017

4.3 The show cause notice vide F.No. CGST/R-1/MEH/SCN/VIKAS/18-19
dated 17.01.2020 issued to the appellant has been adjudicated by the

Ql

djudicating authority vide the impugred order as per details given below:

(i) He confirmed the demand of Service tax amounting to Rs.
4,20,057/- on account of short/non payment of service tax
during the period April, 2017 to June, 2017.

(i) He ordered to recover interest as applicable rate due on the
amount as confirmed above, under Section 75 of the Finance
Act, 1994 as amended.

(iii) Penalty of Rs. 4,20,057/- was imposed under Section 78 of the
Finance Act, 1994, on account of the demands proposed at (i)
above.,

. (iv) Penalty of Rs. 10,000/- was imposed under Section 77 (2) of the

Finance Act, 1994 readwith Section 142 and Section 174 of the

CGST Act, 2017 in as much as they failed to correctly self-assess

the due service tax in their ST-3 returns.

3. Being aggrieved with the impugned order, the appetflant preferred this
ppeal on the grounds reproduced in following paragraphs.

0l

(). The appellant is manpower service contractor and providing
manpower service to various government organizations and body
corporate etc. They have paid service tax and filed returns after
getting registration with the department. During the period under
show cause notice, they have not carried out business for the

. services rendered but received the amounts from the State Bank of
India.

(ii). As regards the services provided to State Bank of India, the Service
Tax on service value has been paid by State Bank of India under
Reverse Charge Mechanism. The State Bank of India has issued
letter to the appellant which shows that service is covered under
RCM and service tax has been deposited by them.

(iii). In terms of the Notification No. 30/2012-ST, the service provided in
respect of manpower supply service for any purpose whether it is
for cleaning service or maintenance service, would be covered
under the said notification and accordingly, they are not liable to
charge any amount as Service Tax from the service recipient and
entire tax is required to be paid by the service recipient under
Reverse Charge Mechanism,

Page 5 of 10




(iv).
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As regards the penalties imposed, penalty would be imposable
where there is an intention to evade the tax. There is no intention
of the appellant to evade the tax rather all tax has been deposited
in government account. The appéllant has act on bonafide belief
and tried to comply with provisions of the act. Relying on the
decision of Hon'ble Supreme Court in the Hindustan Steel Vs. State
of Orissa 1978 ELT (J159) that “penalty would not be ordinarily be
imposed unfess the party obliged either acted deliberately in
defiance of law or was guilty of conduct contumacious or dishonest
or acted inconsious disregards of its obligation.”

The appellant was granted opportunity for personal hearing on

23.06.2021 through video conferencing. Shri Arpan Yagnik, Chartered
Accountant, appeared for personal hearing as authorised representative of
the apdellant. He re-iterated the submissions made in Appeal Memorandum.

4.1
vide th

(1)

(2)

5.

Further, the appellant has also submitted an additional submission

ir letter dated 24.06.2021, which is reproduced below:

The department has collected tax from the State Bank of India and
same has been confirmed by the SBI through its letter. Hence, the
department can not classified same transaction in two different
category and demand tax from both the party i.e. service recipient

and provider.

The services are in nature of manpower service and covered under
reverse charge mechanism. The department on that basis collected
tax from service recipient now, changing classification and
demanding tax again which is totally incorrect. Further, the fearned
adjudication officer relied on order of Commissioner and without
appreciating fact that during the course of show cause notice, the
appellant has submitted invoices which mentioned that the service
tax is payable by service recipient?

I have carefully gone through the facts of the case available on

record, grounds of appeal in the Appea!l Memorandum, oral submissions

made

by the appellant at the time of hearing and the additional submission

made|vide their letter dated 24.06.2021.

6. On going through the impugned order, it is observed that the

appellant was issued a show cause notice dated 10.04.2018 (as

oned in para-2.1 above) alleging short/non payment of service tax

Page 6 of 10




V2(ST)48/GNR/2020-21
GAPPL/COM/STP/491/2020

py the appellant in respect of the services provided during the period from
july, 2012 to March, 2017. Further, the adjudicating authority in the
fmpugned also mentioned that the Principal Commissioner, CGST &
[.Excise, Gandhinagar vide OIO No. AHM-EXCUS-003-COM-002-19-20
flated 17.05.2019 confirmed the said demand of Service Tax finding that

b

Even otherwise if the documentary evidences had been produced, then also
rom the description of the work mentioned in the invoices/ work
prder/agreement as well as prerequisite conditions for classification of a service
inder manpower supply, I find that the service provided by the said assessee
was not of Manpower Recruitment or Supply Agency Service but was for cleaning
l& maintenance of the premises of various branches of SBI and therefore,
provisions of RCM was not applicable in ‘the instant case and the said assessee

was required to charge and pay full service tax on the said services.”

. p.1  Further, as regard the instant case, I find that the impugned order is
ssued in respect of the show cause notice issued for the amount of Rs,
0 8,00,381/- received by the appellant during the period from April, 2017
to June, 2017 which is a periodical show cause notice in continuation of
rthe show cause notice issued for the earlier period as mentioned in the
para-2.1 above. The show cause notice issued for the earlier period has
peen adjudicated vide OIO dated 17.05.2019, underwhich the nature of
fhe services provided by the appellant to their client has been examined
py Principal Commissioner, CGST & C.Excise, Gandhinagar and confirmed
the demand with finding that the services provided by the appellant are
hot covered under the provisions of Notification No, 30/2012-ST dated
20.6.2012 and hence, provisions of RCM are not applicable in case of
. Gervices provided by the appellant. Further, it is observed that in case of a
periodical show cause notice and in the same set of facts, the findings of
the Principal Commissioner are binding to the lower authority i.e. the
adjudicating authority in the present case as per the principles of judicial
precedence. Accordingly, 1 find that in absence of any additional grounds
produced by the appellant before the adjudicating authority, the impugned
order issued by the adjudicating authority is legally correct.

6.2 Further, it is also observed that even during this appeal proceeding
the appellant has not submitted any additional grounds which substantiate
[their contention that the services provided by them are covered under the
RCM mechanism in terms of the WNotification No. 30/2012-ST dated
20.6.2012. In absence of any substantial documentary evidences, the claims
of appellant regarding non taxability of services or exemption and
“_é“ba_tements cannot be taken at its face value and hence, not sustainable.

/; Page 7 of 10
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The Apek Court has also held in the case of Mysore Metal Industries [1988 .
(36) ELT 369 (SC)] that the burden is on the party who claims exemption, to
prove the facts that entitled him to exemption.

6.3 I plso find that the appellant has not produced any supporting
documeptary evidences either before the adjudicating authority or during
this appgeal proceeding to substantiate their contention that the Service
Tax liab|lity has been discharged by the client i.e. SBI.

7. Ih view of the above discussion, I do not find any merit in the
contentfon of the appellant against the demand of Service Tax amounting to
Rs. 4,20,057/- confirmed by the adjudicating authority vide the impugned
order apd the same is liable to be recove“red from the appellant alongwith
interest| leviable thereon under Section 75 of the Finance Act, 1994.
Accordingly, 1 do not find any reason to intervene in the impugned order to

that exgent.

7.1 As regards the penalty of Rs. 10,000/- imposed under Section 77 (2) .
of the Finance Act, 1944, it is observed that in terms of the provisions of
SECTIAN 70 (1) of the Finance Act, 1994, “Every person liable to pay the
service tax shall himself assess the tax due on the services provided by him and
shall futnish to the Superintendent of Central Excise, a return in such form and in
such manner and at such frequency and with such late fee not exceeding twenty
thousarld rupees, for delayed furnishing of return, as may be prescribed.” and
Section] 77 (2) of the said act also provides that “Any person, who contravenes
any of the provisions of this Chapter or any rules made there under for which no
penaltylis separately provided in this Chapter, shall be liable to a penalty which may
extend |to ten thousand rupees.” Accordingly, in the present case, [ find that
the pepalty of Rs. 10,000/- imposed on the appellant under Section 77 (2) of
the act is legally correct, in as much as the appellant failed to correctly self
assess|the due service tax in their ST-3 Returns and hence, the impugned

order is upheld to that extent.

7.2 As regards the penalty imposed by the adjudicating authority in terms
of the|provisions of Section 78 of the Finance Act, 1994, it is observed that
in case of a periodical demand the penalty under Section 78 of the Finance
Act, 1994 is not imposable. Accordingly, I find that the penalty of Rs.
4,20,d57/- imposed on the appeliant in the present case under Section 78 of
the Finpance Act, 1994 is not tenable.

7.3 However, I find that as per the provision of SECTION 76 (1) of the
Finande Act, 1994, “Where service tax has not been levied or paid, or has
been khort-levied or short-paid, or erroneously refunded, for any reason,
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other than the reason of fraud or colflusion or willful mis-statement or
Juppression of facts or contravention of any of the provisions of this Chapter
¢r of the rules made there under with"the intent to evade pa yment of service
fax, the person who has been served notice under sub-section (1) of section
¥'3 shall, in addition to the service tax and interest specified in the notice, be
¢/so liable to pay a penalty not exceeding ten per cent. of the amount of
$uch service tax”. Accordingly, 1 find that the appellant is liable to the
penalty in terms of the Section 76 of the Finance Act, 1994,

B. In view of the above discussion, I pass the following order:

(1) As regards the demand confirmed of Service Tax amounting to
Rs. 4,20,057/- and ordered to be recovered alongwith interest at
the applicable rate under Section 75 of the Finance Act, 1994, the
impugned order is upheld.

. (2) In respect of penaity imposed of Rs. 10,000/- under Section 77 (2)
of the Finance Act, 1994 also, the impugned order is upheld.

(3) I set aside the penalty of Rs. 4,20,057/- imposed on the appellant
vide the impugned order under Section 78 of the Finance Act, 1994,
However, 1 impose the penalty of Rs. 42,000/- on the appellant

~under the provisions of Section 76 of the Finance Act, 1994,
Accordingly, the impugned order is modified to that extent.

D, The appeal filed by the appellant stands disposed off in above terms.

- .. %0
(Akhilesh Kumar)
Commissioner (Appeals)

Date: 30" July, 2021

Attested

(M.P.Sisodiyay
Superintendent (Appeals)
Central Excise, Ahmedabad

By Regd. Post A. D

M/s. Vikas Enterprise,
26, Prem Nagar Society,
Radhanpur Road, Mehsana-384002
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Copy to|:

1. The Pr. Chief Commissioner, CGST and Central Excise, Ahmedabad.

2 The Commissioner, CGST and Central Excise, Commissionerate-
Gandhinagar.

3. The Deputy /Asstt. Commissioner, Central GST, Division-Mehsana,
Tommissicnerate-Gandhinagar.

4. The Deputy/Asstt. Commissioner (Systems), Central Excise,
{ommissionerate-Gandhinagar.

5  Guard file
6. RA File
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